YRCC minutes 12-01-09 – USGS 7-26 corrections

Members of the Yellowstone River Compact Commission convened December 1 at 8:30 a.m. in the Park County Weed and Pest Building at Powell, Wyoming.  In attendance were Mr. William Horak, U.S. Geological Survey (USGS), Chairman and Federal Representative; Ms. Mary Sexton, Director, Montana Department of Natural Resources and Conservation (DNRC) and Commissioner for Montana; and Mr. Patrick Tyrrell, Wyoming State Engineer and Commissioner for Wyoming.  Also in attendance were Mr. Loren Smith, Carmine LoGuidice, and Ms. Jodee Pring, Wyoming State Engineer’s Office; Mr. David Willms, Wyoming Attorney General’s Office; Mr. Chuck Dalby, and Mr. Keith Kerbel, DNRC; Ms. Jennifer Anders, Montana Attorney General’s Office; Mr. Bob Bukantis, Montana Department of Environmental Quality; Mr. Patrick Erger, Bureau of Reclamation; and Mr. Wayne Berkas, USGS.

Mr. Horak called the meeting to order and presented the agenda.  He asked if anyone had any additions to the agenda.  There were no additions and Mr. Horak asked the Commissioners to approve the agenda.

The two Commissioners approved the agenda.
Mr. Horak asked the USGS to discuss the annual budgets.
Mr. Berkas supplied a handout showing the operational cost for 2010 and the estimated budget for 2011, 2012, and 2013.  The operational cost for 2010 is $15,500 for each of the five streamgages and $31,500 to produce the annual report.  The budget for 2010, 2011, 2012, and 2013 will be $109,000, $128,000, $134,000, and $140,700 respectively.  Each State will be responsible for one-fourth of the budget and the USGS is responsible for one-half.  Mr. Berkas stated that the budget will reflect one meeting per year in 2013, and the actual cost in 2013 may be less than the listed estimated cost.
Mr. Tyrell asked if the presented costs agree with what has been presented at past meetings, and why there is a large increase ($19,000) between 2010 and 2011.
Mr. Berkas replied that the presented costs agree with what was previously presented at past meetings and published in previous annual reports, with the exception of 2013.  The reason for the increase between 2010 and 2011 is 2011 is when the USGS will charge for the extra effort for two meetings per year.  Because both states function with biennium funding, the USGS could not significantly increase the presented budget until 3 years after two meetings per year began.  2011 is 3 years after the Commission began meeting twice per year.  The cost will reflect two meetings per year until 3 years after the Commission changed back to annual meetings.  That change will be reflected in 2013.
Mr. Horak asked the Commissioners to approve the budget.

The two Commissioners approved the budget.

Mr. Horak asked the USGS to update the Commission on water-quality monitoring efforts in the Tongue and Powder River drainages.

Mr. Berkas reported that the USGS Montana Water Science Center operates a monitoring network where data is collected from 12 sites on the Tongue and Powder Rivers.  Continuous discharge and periodic water-quality samples are collected from all of the sites and continuous specific conductance is collected at nine sites.  The network is funded by Montana DNRC, Wyoming State Engineer, Montana Department of Environmental Quality (DEQ), Bureau of Land Management (BLM), Northern Cheyenne Tribe, and Fidelity Exploration and Development.  Fidelity is committed to fund the gage on the Tongue River above T and Y Diversion, near Miles City until there is no more concern over coal-bed methane development, or until they have completed coal-bed methane extraction.
Recently the USGS received money from Montana’s Resource Development Grant Program.  There are two parts to the grant.  In the first part, money is to be used to increase the number of water-quality samples and to again display real-time SAR on the USGS Web-page.  The second part of the grant is to fund a trend analysis of the data already collected.

The USGS Wyoming Water Science Center operates a monitoring network where data is collected from 31 sites on the Tongue and Powder Rivers.  This year (2009) three sites were discontinued: Ivy Creek at Mouth near Arvada, Dry Fork Little Powder River at Mouth, near Gillette, and Olmstead Creek at mouth, near Weston. One site was added: Tongue River below Youngs Creek, near Acme.
Ms. Sexton asked if BLM continues to be a partner.  In light of Fidelity being committed to the monitoring, she is hoping that others will continue their support.

Mr. Berkas replied that all funding agreements are for 1 year periods, but the USGS has confidence that BLM and others will continue their support into the future.
Mr. Horak asked the USGS to address streamflow conditions during the 2009 water year.

Mr. Berkas supplied a handout of annual flow statistics for the 2009 water year.  Streamflow was above normal at one site and near normal (within 80 and 120 percent of average) at three sites monitored by the Commission.  Annual streamflow at Clarks Fork Yellowstone River at Edgar was 118 percent of average, and ranked 37th lowest of 71 years.  The annual streamflow at Bighorn River near Bighorn (adjusted for the flow of the Little Bighorn River and change of contents in Bighorn Lake) was 122 percent of average and ranked 18th lowest of 43 years.  The annual streamflow at Tongue River at Miles City was 101 percent of average and ranked 35th lowest of 66 years.  The annual streamflow at Powder River near Locate was 98 percent of average and ranked 37th lowest of 71 years.  Total adjusted streamflow of the four rivers in water year 2009 was 4,342,200 acre-ft, compared to 4,445,400 acre-ft in water year 2008 and 2,723,000 acre-ft in water year 2007.

Reservoir storage in the reservoirs historically monitored and reported for the Commission increased in four reservoirs (Boysen Reservoir, Pilot Butte Reservoir, Buffalo Bill Reservoir, and Tongue River Reservoir) and decreased in three reservoirs (Bighorn Lake, Anchor Reservoir, and Bull Lake).  The contents and the amounts of increase are listed in the annual report.  The total usable contents of these reservoirs at the end of water year 2009 was 2,295,000 acre-ft, compared to 2,265,000 acre-ft in water year 2007 and 1,808,000 acre-ft in water year 2007.  Storage in other reservoirs in the four river basins at the end of water year 2009 was 297,600 acre-ft, a decrease of 17,200 acre-ft from the end of water year 2008.  The total usable contents of these other reservoirs are listed in Table 10 of the annual report.
Mr. Tyrrell asked if all of the reservoirs listed in table 10 are in Wyoming.

Mr. Berkas replied that all but one is entirely in Wyoming.

Mr. Berkas said that usually by the December meeting the annual report for the previous year (2008) would have been published.  He is still processing the minutes for the Technical Advisory Committee meeting, and should complete that task shortly.  After which, the report will enter the  queue to be printed.

Mr. Horak said that Mr. Berkas had previously asked him if the Technical Advisory Committee meeting minutes should be incorporated into the Compact Commission annual report.  From the beginning of the Technical Advisory Committee, the minutes of the meeting have been included in the Compact Commission annual report.  The Technical Advisory Committee meeting minutes are posted on the Yellowstone River Compact Commission Web-page (http://yrcc.usgs.gov/) and a summary of the meeting is included in the Compact Commission Meeting minutes.  Mr. Horak asked the Commissioners if the Technical Advisory Committee meeting should be included in the Compact Commission annual report.
Mr. Tyrrell replied that because the Technical Advisory Committee meeting minutes have always been in the report, then they probably should stay in the report.  Ms Sexton agreed that the minutes should remain in the report.
Update – Mr. Berkas requested through a letter to the Commissioners that the Technical Advisory Committee minutes not be included in the Yellowstone River Compact Commission annual report.  By e-mail, the Commissioners agreed not to include the Technical Advisory Committee minutes, but the agenda would be included.  Mr. Berkas’ letter is provided in Attachment A.
Mr. Horak asked Wyoming to address water administration highlights for 2009.

Mr. LoGuidice replied that in the Tongue and Powder River basins, most of the regulation requests came in August.  The Little Goose drainage is heavily irrigated and some calls occurred in the end of July, then the rain came and the need for water decreased.  Calls in other basins occurred in late August.
The operators of the reservoirs in the mountains began dumping water late in the year because they could not store water through the winter.  Lake DeSmet did not store any water in 2009 due to a construction project on some gates.
Mr. Tyrrell added that the lack of rain in May and June, caused problems for dry-land farmers and range land.  Part of Johnson County (near Buffalo) requested Federal assistance for drought relief.  That area also was hit hard by grasshoppers when the rain finally occurred in July.
Mr. Smith said the Bighorn River basin had a warm dry May.  The snow pack was melting in early May, but stream flow was not increasing as expected.  Snow and rain in late May significantly increased stream flow.  Inflows to Bull Lake were 109 percent of average, inflows to Boysen Reservoir were 121 percent of average, inflows to Buffalo Bill Reservoir were 132 percent of average, and inflows to Bighorn Lake were 116 percent of average.
There was not much regulation in the Bighorn River basin in 2009 due to timely rains and plenty of water in the rivers.  Owl Creek and Greybull River nearly always go into regulation for delivery and exchange of reservoir water.  Bennett and Little Rock Creeks (tributaries to the Clarks Fork Yellowstone River) usually go into regulation around May 1 until mountain runoff reaches the irrigation areas.

A significant issue occurred this year at the Greybull Valley Reservoir.  The State field personnel observed some major sloughing, so the reservoir was ordered to be drained.  Although it looks bad, the engineers feel the dam is sound and it can be rehabilitated.  The reservoir is off channel and was completed in 1998 and first filled in 2005.

All of the streamgages are installed and were running “live”, transmitting to the satellite and available on the Wyoming State Engineer’s Web-page.

Mr. Horak asked how many streamgages are operating.

Mr. Smith replied that there are 147 statewide.  About 12 are in the Shoshone drainage area.  Most of the streamgages are on the major diversions and canals used for administration purposes.

Mr. Tyrrell added that the Wyoming State Engineer’s Office instrumented established gages during this current biennium.  The Wyoming Legislature appropriated about $1.5 million to instrument about 250 gages.  In light of tough economic time, the SEO hopes to instrument about 100 new stream, reservoir and canal gages in 2010.  Many of the new gages will be put in areas where they are lacking coverage or where it takes many hours to travel to a site to read the gage.  Transmitting the gage data should save many travel hours.
Mr. Horak asked Montana to address water administration highlights for 2009.

Ms. Sexton announced that Montana DNRC’s Division Administrator (Mr. John Tubbs) left his position to become a Deputy for the Assistant Secretary of the Department of the Interior.  Currently DNRC is look for a new Division Administrator.  Mr. Rich Moy retired as the Water Management Bureau Chief and was replaced with Mr. Paul Azevedo.
Montana is implementing HB 40 that deals with permitting new appropriations and changes.  Montana Bureau of Mines and Geology received some funding to do hydrologic assessments in various basins.  They will start on the Gallatin River and move on to the Smith and Flathead Rivers.  DNRC received some funding to update the state water plan.
Mr. Kerbel said regarding administration, Montana had a cold winter, and in March a major blizzard.  Many ranchers lost a lot of calves during the blizzard in southeast Montana.  But, the blizzard increased soil moisture in the spring.  As a result, there was little irrigation along the Powder River.  

Irrigation occurred along the Tongue River.  Tongue River Reservoir filled and all the users received the water they needed.

This year DNRC did maintenance on Glacier Reservoir, removing rock from the inlet tunnel.  Next year, maintenance will occur on the gate structure at Cooney Reservoir.

Mr. Erger stated that currently (December 1, 2009) the Bureau of Reclamation is releasing 2,775 ft3/s from Bighorn Lake, the largest flow for this date for the past 10 years.  In November the lake was full at 3,640 ft, and the current release from the dam is expected to continue through the winter.  This year (2009) Bighorn Lake filled and water was delivered to all users in the basin.  Currently, all of the releases from all of the Bureau of Reclamation facilities (Boysen and Buffalo Bill Reservoirs and Bighorn Lake) are the largest over the last 10 years.
Mr. Smith said that a flushing flow from Boysen Reservoir usually occurs near April 1.  The flushing flow cleans the gravels in the river making them more suitable for spawning.  The irrigators also like flushing flows to occur in July because high flows in the river at that time of the year remove aquatic vegetation from the streambed causing less problems with clogging diversion gates.  Usually after a July flushing flow, the irrigators do not need to run their moss catchers, saving them a lot of money.
Mr. Horak asked how long has the moss in the river channel been a problem, and what is the presumed source of the nutrients that cause the moss growth?

Mr. Smith replied that the moss buildup is mostly dependent on flows in the river.  There usually is no problem when outflows from Boysen Reservoir are greater than 2,500 ft3/s, but when flows are less, moss buildup can be a problem.  When flows are less than 1,500 ft3/s, moss growth becomes a huge problem.  The presumed source of the nutrients is fertilizer.

Ms. Sexton asked who pays for the various flushing flows.

Mr. Smith replied that the Bureau of Reclamation supplies the water for the spring flushing flows under fish and wildlife use because the flush benefits spawning in the river.  The irrigators request the July flushing flow and they use about 5,000 acre-ft of their water.  The amount of money they save by not operating their moss catchers makes up for the lost power generation.  The July flushing flow is short; releases ramp up to 5,000 ft3/s, held for about 1 hour, then brought back down to the original release.
Mr. Horak asked Montana and Wyoming to address the issue of determining what reservoirs should be published in the Compact Commission annual report.

Mr. Dalby said that at the spring Technical Advisory Committee meeting, the members decided to identify reservoirs of interest to the Yellowstone River Compact.  He then presented a map and list of five reservoirs in Montana with storage capacities greater than 1,000 acre-ft.  This volume was chosen because that size required some sort of management of reservoir operation.  The five reservoirs are Willow Creek Reservoir, Cooney Reservoir, Glacier Lake, Bighorn Lake, and Tongue River Reservoir.
Mr. Tyrrell asked if there were uses assigned to the water in the reservoirs.

Mr. Dalby replied that uses are assigned to the water and irrigation is the most common use.  Cooney Reservoir and Glacier Lake do not thaw until late July, so releases from these facilities occur after August 1.
Ms. Pring presented a map and list of 42 reservoirs in Wyoming with storage capacities greater than 1,000 acre-ft.  

Mr. Horak asked if the intent of the exercise of identifying reservoir in both states was to modify table 10 in the Compact Commission annual report.

Mr. Berkas replied with the following exerpt from the minutes from the December 4, 2008 Yellowstone River Compact Commission meeting records:

Mr. Tyrrell made a motion that at the Spring technical meeting, the Technical Committee should agree on a list of reservoirs within the Yellowstone River drainage with a storage capacity greater than 1,000 acre feet that are permitted for consumptive uses.  At that meeting, they would decide what reservoirs would be included in the 2009 annual report.  The motion was seconded by Ms. Sexton.
Ms. Pring replied that at the spring 2009 Technical Advisory Committee meeting Mr. Kerbel made a motion that the Technical Advisory Committee postpone this discussion until the December Compact Commission meeting because Ms. Sexton was unable to attend the Technical Advisory Committee meeting.  Table 10 only listed one reservoir in Montana and 29 reservoirs in Wyoming. Six reservoirs have usable capacities less than 1,000 acre-ft.  The committee members knew there were more reservoirs that had usable capacities greater than 1,000 acre-ft that were not included in table 10.  The committee members felt they should reconcile a list of reservoirs and present that list to the Commissioners, and the Commissioners would decide if table 10 should be amended.  A requirement for a reservoir being on the list would be the ability to determine the end of year contents on September 30 each year.
Ms. Pring suggested that the next step should be for each state to determine if they could obtain the reservoir contents on September 30.  If contents could not be obtained, the reservoir would be removed from the list.

Considerable discussion ensued regarding what information should be recorded and how that information should be presented.

Mr. Tyrrell made a motion to have the Technical Advisory Committee change table 10 in the Compact Commission annual report to only list reservoirs with usable capacities greater than 1,000 acre-ft. In addition, they would create a table to be displayed on the Yellowstone River Compact Commission Web-page that would include 1) priority date for each water right (and enlargement), 2) the source of the water, and 3) permitted uses (permit number) for each reservoir.  The Technical Advisory Committee would report back to the Commissioners with finalized tables at the December 2011 Yellowstone River Compact Commission meeting.

Ms. Sexton seconded the motion.

Mr. Berkas said he would send the revised table 10 to each state to begin recording September 2010 contents, in preparation for table 10 being ready for the 2011 Yellowstone River Compact Commission annual report.

Mr. Horak asked Wyoming to update the Commissioners on coal-bed methane development in Wyoming.
Mr. Tyrrell commented that the coal-bed methane industry is experiencing a severe slowdown.  So far in 2009, the monthly coal-bed methane well applications ranged from 0 to 185, while a few years ago well applications were in the several hundred each month.  Some of the smaller companies are declaring bankruptcy due mostly to the reduction in the price of natural gas.  When the price increases again, the number of applications probably will increase.
In 2009, the total number of approved reservoir permits for coal-bed methane decreased.  The majority of the reservoir permits are in the Powder River drainages.  The reduction is due in part to fewer well permit applications (reduced production of water) and cancellation or abandonments of existing reservoirs.

Ms. Sexton asked about the procedure for abandoning  CBM

reservoirs.

Mr. Tyrell replied that there are many ways.  Early in the coal-bed development days, water was stored in existing stock ponds, and these ponds may or may not be permitted.  Sometimes the retention ponds were permitted as stock ponds.  Wyoming law states that all  storage facilites need a permit, providing there is a beneficial use.  Unfortunately, not all stock ponds in Wyoming were permitted.  As the Wyoming State Engineer’s Office began investigating reservoir permits in 2004, they discovered that some coal-bed methane development companies were using unpermitted stock ponds.  When these facilities were identified, the developer was asked to get a permit with a beneficial use of coal-bed methane development.  When a developer requested a permit for coal-bed methane, a time limit would be applied to the permit.  At the end of the time limit, the owner would either re-permit the reservoir or abandon the reservoir by breaching the reservoir so it cannot store water, or give it to the landowner (providing the reservoir is within the size of a stock reservoir).
Another type of reservoir does not have a dam.  This type of reservoir is dug in the ground and is commonly called oil and gas pits.  They are traditionally used in the oil and gas industry but some are associated with the coal-bed methane industry.  Generally these do not have a beneficial use because cattle cannot get to these ponds.  These ponds are permitted by the Wyoming Oil and Gas Conservation Commission.

Mr. Tyrrell continued with the coal-bed methane discussion by providing a handout listing the total number of coal-bed methane reservoir permit fillings in the Tongue River, Little Powder River, and Powder River drainages.  Currently in the Tongue River drainage, there are 22 filings for a total capacity of 290 acre-ft; in the Little Powder River drainage, there are 22 filings for a total capacity of 239 acre-ft; and in the Powder River drainage, there are 157 filings for a total capacity of 2,754 acre-ft.  The average size of all the reservoirs is 14 acre-ft.
Mr. Horak asked Mr. Tyrell to describe the procedure to abandon coal-bed methane wells.

Mr. Tyrell replied that wells are abandoned, or the permits go away for a couple of reasons.  In Wyoming, the steps are to apply and receive a permit for a well.  After completion of the well, you may get a certificate and then the water right has been adjudicated.  Once the well has been adjudicated, in order to get rid of the water right, the well has to be abandoned.  The abandonment process is either done voluntarily by the permit holder, or involuntarily through an adverse action.  Typically involuntary (adverse action) abandonment occurs when a neighbor wants to better his position in line by getting rid of a senior water right.  Abandonment usually occurs with surface-water rights, and occasional with ground-water rights. 

Coal-bed methane wells are not adjudicated because they have a finite life, plus the Wyoming State Engineer’s office would be adjudicating an additional 40,000 wells.  Coal-bed methane wells are abandoned by canceling the permit.  The permit holder can contact the Wyoming State Engineer’s Office and report that the well is no longer producing (gas and water).  Or the permit owner can report that they plugged the well.  The permit stays in place until the permit owner reports the action to the Wyoming State Engineer.
Mr. LoGuidice said that part of the reason there is a decrease in the number of approved coal-bed methane permitted reservoirs between 2008 and 2009 is because the coal-bed natural gas reservoir inspectors discovered some permitted reservoirs were not constructed.  Some developers discovered that gas and water production was not what they originally expected, and the reservoirs were not needed.  When the inspectors discovered the reservoirs were not needed, the permits were removed.
Ms. Anders asked what happens to the water contained by coal-bed methane permitted reservoirs when that reservoir is abandoned.

Mr. Tyrell replied that in most cases there is no water remaining.  The water has evaporated or seeped into the ground.  Usually a reservoir is used to store water because the coal-bed methane operator cannot get a permit to discharge development water.  So, a reservoir is used to contain the water until it evaporates or seeps into the ground.  If the reservoir continues to store water when the reservoir is reclaimed, the owner must get a permit to discharge or dispose of the water before the reservoir can be reclaimed.  Early in the Belle Fourche basin, the discharge of development water was of such quality that owners were allowed to discharge directly into the creeks.
Mr. Kerbel asked if operators in the Powder River drainage were allowed to discharge into the creeks.

Mr. Tyrrell replied that they were if the water met the discharge requirements.

Mr. Dalby asked if a coal-bed methane reservoir had a spillway, would the spillway and dam be removed during the reclamation process, or could the spillway be altered to allow the reservoir to become to a stock pond.

Mr. Tyrrell replied that the dam could be removed.  If the dam stays in place, the landowner needed to convert the reservoir to a stock pond use.  The Wyoming State Engineer does not want any water stored without a permit.  If the coal-bed methane reservoir is 40 acre feet, the landowner could knock down the spillway such that the reservoir contains 20 acre feet and then he could convert it to a stock pond.  The limit for stock ponds in Wyoming is 20 acre feet.  Some landowners have petitioned to retained larger reservoirs as stock ponds.  We may allow this if there is a way to regulate that reservoir.  In cases where there are many reservoirs on a property, we may ask why the reservoir being converted is needed.
Mr. LoGuidice added that the Wyoming State Engineer’s Office, the Bureau of Land Management, Wyoming State Lands, Wyoming Department of Environmental Quality, and Wyoming Oil and Gas Commission met to discuss requirements for reclaiming abandoned reservoirs.  On one extreme, the Bureau of Land Management wanted the area restored to natural conditions, while the Wyoming State Engineer’s Office only wanted the reservoir to no longer store water.  Presently, they have not agreed on a reclamation requirement.
Mr. Horak asked if the operator recorded the amount of water discharged from the well.

Mr. Tyrrell replied that the amount of water (and gas) pumped out of each coal-bed methane well is reported to Wyoming Oil and Gas Conservation Commission, and that amount is posted on their Web-page.

Mr. Horak asked Montana to update the Commissioners on coal-bed methane development in Montana.

Mr. Bukantis reported that there are two discharge permits for water from coal-bed methane production.  Both permits discharge into the Tongue River and belong to Fidelity Exploration and Production.  One is a direct discharge of untreated water of about 1,536 gallons per minute that occurs upstream of the Tongue River Reservoir.  The other is a treated discharge of 864 gallons per minute that occurs downstream from the reservoir.

Ms. Sexton added that Montana Department of Environmental Quality permits discharges to the river.  If the water were put to a beneficial use, Montana DNRC would permit that use.  This is different from Wyoming where Wyoming permits each coal-bed methane well, while Montana does not.
Mr. Tyrrell replied that Colorado used to not permit each coal-bed methane well until they lost a Supreme Court case.  Now Colorado has to permit every coal-bed methane well.  Something Montana may have to do in the future.

Mr. Horak asked Montana to address progress on statewide adjudication.

Ms. Sexton announced that DNRC had exceeded their benchmark of processing 31,000 claims by the end of 2010.  By July 31, 2009, DNRC had processed 36,700 claims.

Preliminary decrees were issued for the Tongue River (42B and 42C) in February 2008.

DNRC is spending more and more time assisting the water court with district court enforcement actions.  DNRC expects to spend more time each year as the adjudication process matures.

DNRC is digitally updating the ownership of water rights by tying water right ownership to the cadastral program with the Department of Revenue.  They discovered that water right ownership did not automatically transfer when the owner of a property changed.  DNRC discovered that as much as one third of the water rights had the wrong owner.  By digitally tying the water rights to the cadastral program, the water rights will automatically transfer with change of property ownership, unless water rights were specifically withheld.
Mr. Horak asked Wyoming to update the Commissioners on Board of Control and new adjudications.

Mr. Tyrrell reported that the only general adjudication remaining in Wyoming is in the Bighorn basin, and that is about 98 percent complete.  There are a few protests and final decisions moving forward.

New water rights are adjudicated individually and independently of what is around the property.  The Wyoming State Engineer’s Office can give an owner a certificate for a water right and the Board of Control adjudicates that water right.

Ms. Sexton asked when Wyoming regulates a water right.

Mr. Tyrrell replied that Wyoming regulates when there is a call.  If there is no call, then they operate on run of the river and users can divert water and put that water to a beneficial use.  When there is a call, the users are regulated to the water right amount, or a user may be cut off.  Even unadjudicated users can use the water.
Mr. Dalby asked what is the motivation behind the general adjudication related to the Wind River Indian Reservation.

Mr. Smith replied that the courts recommended that the adjudication be broken into three phases.  Phase one was the clarification of tribal reserved rights.  Phase two was the Federal – non-tribal rights, and reserve rights. And phase three is state rights and anything that was permitted prior to January 1, 1985.  Everything after that date followed the Board of Control adjudication process.  The Wind River Tribes were awarded 209,000 acre feet of water.
Mr. Smith said that they are working through about 110 and 120 permits outside of the General Adjudication in the Bighorn River basin that will be brought to the Board of Control in February, 2010.  The current adjudication process (after the general adjudication in 1984) involves an application for a permit from the Wyoming State Engineer’s Office.  The Wyoming State Engineer’s Office will inspect each facility to ensure that the facility meets the terms of the permit.  The permit is advertised for public inspection and if there is an objection, a public hearing is scheduled to resolve the objection.  If there were no objections, the Board of Control will adjudicate the water right.  Permits are issued for all uses, including small domestic water wells.  Typically the small domestic wells are not inspected and not adjudicated, but a permit is issued.
Mr. Horak asked Montana to update the Commission on the Montana/Crow Compact.

Ms. Sexton replied that the Montana/Crow Compact has been sent to the U.S. Congress.  Montana is hopeful that the Bill will go through the Full Senate by the end of this year or early next year (2010).
Mr. Horak asked the group to decide on a date for the Yellowstone River Technical Advisory Committee meeting and the Yellowstone River Compact Commission meeting.

The Yellowstone River Technical Advisory Committee meeting will be on April 13, 2010 in Montana.

The Yellowstone River Compact Commission meeting will be on December 7, 2010 in Montana.
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United States Department of the Interior

U.S. GEOLOGICAL SURVEY

Montana Water Science Center

3162 Bozeman Avenue

Helena, Montana 59601
March 29, 2010
Dear Commissioners:

As per our standard publication procedures, the annual report of the Yellowstone Compact Commission is approved for publication by the USGS Montana Water Science Center Director (John Kilpatrick) after his review.  During his review this year, John made several observations and raised several questions about the direction the report has taken over the past few years.  Listed below are some of John’s observations or questions:

1. The style and level of detail in the minutes of the Technical Committee’s meeting is significantly different than that of the minutes of the Commission’s annual meeting.  The minutes of the Commission’s annual meeting are more complete and accurate because they are based on a verbatim transcript.  The Commission meeting minutes are put together by the USGS (usually the same person each year) and generally are consistent in style and formatting.  The minutes of the Technical Committee meeting contain general summaries of what was said based on the notes of one of more attendees. The responsibility for preparing the minutes of the Technical Committee meeting rotates between the Montana Department of Natural Resources and the Wyoming State Engineer’s Office.  The note taker may not be the same person as the responsibility rotates between each agency and the level of detail in the notes varies from topic to topic and meeting to meeting.  
2. The inclusion of the minutes of the Technical Committee’s meeting in the Commission’s annual report gives the appearance  that both meetings are formal Commission meetings and that the minutes of both meetings are prepared to the same level of completeness and accuracy.
3. The Commission meeting minutes include a summary of the topics discussed during the Technical Committee meeting.  Therefore, there is some duplication when both sets of minutes are included in the Commission’s annual report.

4. The Technical Committee meeting minutes must be edited, revised, and supplemented by the Commission’s Secretary, requiring significant effort, before they are detailed enough to be meaningful for more than a few years.  The Technical Committee meeting minutes are currently provided online in a more raw form.

5. Are the informal presentations and discussions that occur at the Technical Committee meeting important enough to warrant inclusion in the Commission’s annual report?

6. If they are important enough to be published in the annual report, should similar effort be expended to record minutes of equal quality for both the Commission annual meeting and the Technical Committee meeting?
Based on these observations and questions, I respectfully propose that the minutes of the Technical Committee not be included in the Commission’s annual report.  If the Commissioner’s choose to retain the minutes of the Technical Committee in the annual report, I respectfully recommend that in future years the minutes be recorded and prepared in a similar manner to the Commission meeting minutes.  Bear in mind that increasing the quality and completeness of the minutes of the Technical Committee meeting will increase the overall cost of preparing the annual report and this cost will by necessity need to be borne, in part, by the States of Montana and Wyoming.

I will postpone printing the 2008 Yellowstone River Compact Commission report until I receive additional direction from the Commission.






Respectfully submitted,







Wayne R. Berkas







YRCC Secretary 
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Data Section Chief,

USGS Montana Water Science Center
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