4/13/06 YRCC minutes
Members of the Yellowstone River Compact Commission convened the first of two meetings in 2006 on April 13 at 8:30 a.m. in Thermopolis, Wyoming.  In attendance were Mr. William Horak, U.S. Geological Survey, Chairman and Federal Representative; Mr. Jack Stults, Administrator, Water Resources Division, Montana Department of Natural Resources and Conservation and Commissioner for Montana; and Mr. Patrick Tyrrell, Wyoming State Engineer and Commissioner for Wyoming.  Also in attendance were Ms. Sue Lowry, Mr. Loren Smith, and Mr. Bill Knapp, Wyoming State Engineer’s Office;  Mr. David Willms, Wyoming Attorney General’s Office; Mr. Keith Kerbel and Mr. Chuck Dalby, Montana Department of Natural Resources and Conservation; Ms. Sarah Bond, Montana Attorney Generals Office; Mr. Art Compton, Montana Department of Environmental Quality; Mr. Art Hayes, Jr., Tongue River Water Users Association; Mr. Jason Whiteman, Water Resources Department, Northern Cheyenne Tribe; Mr. Doug Davis, Bureau of Indian Affairs; and Mr. Wayne Berkas, Mr. Myron Brooks, and Mr. Kirk Miller, U.S. Geological Survey.
Mr. Berkas reported that costs for the program of streamflow-data collection and preparation of the annual report are $80,000 for Federal fiscal year 2007 and are expected to be $84,000 or less for fiscal year 2008.  The budget was approved by the Commissioners.
Mr. Berkas passed out the 2005 Yellowstone River Compact Commission report to Mr. Stults and Mr. Tyrrell (the two Commissioners) and to Mr. Horak (the Chairman).  Mr. Berkas announced that the report has been printed and would be mailed to all on the mailing list.  Anyone wishing a copy or additional copies should contact Mr. Berkas.
Mr. Dalby asked why reservoirs noted in the Compact Report are not included on the map in the report.  Mr. Berkas thanked Mr. Dalby for discovering this discrepancy and said that all reservoirs listed in the report will be located on the map.  Also, the operators of the reservoirs will be identified in the report.
Mr. Berkas will revise the table listing the reservoirs and revise the map, and pass this to the Technical Committee.  The Technical Committee will approve the revisions before the next Yellowstone River Compact Committee meeting in the fall of 2006.

Mr. Stults noted that the reservoir table listed a post-1950 water right of 11,070 for the Tongue River Reservoir.  This is incorrect because there is no post-1950 water in the reservoir.  Although the reservoir was enlarged between 1994 and 1997, and it was physically enlarged to store 11,070 more acre feet of water, the additional water carries a priority date of the reserved water rights of the Northern Cheyenne Tribe.  The Tribe and State settled the Tribe’s claims, and the settlement was ratified by the U.S. Congress.  Thus, the additional water stored in the reservoir has a water right decreed to the Northern Cheyenne Tribe with a date equivalent to the establishment of the Northern Cheyenne Reservation, and that water right predates 1950 (1884 or 1901) (See Art. II a. 2.b of the Northern Cheyenne State of Montana Reserved Water Rights Compact).  Mr. Berkas said that the correction would be made to reflect that the total water right of 79,070 acre-feet is a pre-1950 water right.
The Commissioners adopted the 2005 Yellowstone River Compact Commission report.

Ms. Lowry provided a summary of the April 12, 2006, meeting of the Technical Committee (minutes posted on the web page).  The Committee noted that the snow pack for 2006 is less than average, similar to the snow pack in 2005.  Last year, above-normal rain and snow occurring after April helped streamflow conditions in the Yellowstone River Basin tributaries to be near average for the 2005 Water Year.  The Bureau of Reclamation projects that Buffalo Bill, Boysen, and Bull Lake reservoirs will fill in 2006.
Mr. Tyrrell stated that Wyoming State Engineer’s Office received $200,000 from the State legislature for a joint water-use study with Montana, with $100,000 for internal use and $100,000 to partner with Montana to study water use.  The two-State study would begin after July 2007 if Montana is successful in obtaining their cost-share portion.  The objective would be to obtain information in the Yellowstone River basin that helps both States better manage water operations in the river basin.  The study would be done jointly between Wyoming and Montana.  Wyoming and Montana will begin scoping the study between now and the fall Compact meeting, with the goal of presenting a draft scope to the Technical Committee for review prior to the fall Compact Commission meeting. The scoping effort and the study is not a Commission-directed activity.  If something comes out of the study that provides a tool for better Compact administration, the States will submit it to the Commission. 

Mr. Stults replied that Montana has a request for the 2007 legislative session for about $125,000, and has received positive feed back from the Governors Office.  Montana would like to see work focus on identifying the pre-January-1950 water uses in both States.
Mr. Stults stated that Montana’s Governor’s Drought Advisory Committee continues to meet on an ongoing basis to be prepared for drought response.  Although drought conditions continue to improve, Montana feels that after 6 years of drought, conditions are tenuous and the State can slip back into drought fairly quickly.  The Committee provides information that is disseminated across the State so that proactive actions can be taken to mitigate the effects of drought.  The actions include water management and/or economic relief for affected parties. Montana has learned that the collaborative effort of managing water, scheduling diversions, and understanding return-flow regimes really works.
Mr. Tyrrell stated that Wyoming also has experienced drought.  The difficulty is that sometimes there is a surplus of water in some areas and a deficit in others. Mr. Tyrrell also announced that Wyoming will fill the State Climatologist position in May 2006.

Mr. Stults announced that Montana has established a State Climatologist, and that person is Dr. Don Potts at the University of Montana School of Forestry and Conservation.

Mr. Stults announced that Montana had a request for more than 20 Water Court decrees to be enforced and many were enforced last year.  These decrees are a result of the ongoing adjudication process.  Many water managers are excited about the new Water Court decrees being enforceable.  Historic District Court decrees, including the Miles City decree on the Tongue River, continue to be enforced as they always have been, by court-appointed commissioners for those streams.
Mr. Tyrrell announced that Wyoming recently funded a weather-modification study for about $8.8 million.  The study began in 2005 and is being run through the Water Development Commission under permits issued by the State Engineer.  The Wyoming State Engineer’s Office permits cloud seeding.  The study will last for 5 years.  Wyoming is hoping this study will lead to some additional water for the State to administer.
Coal-bed methane discussions were covered during the Technical Committee meeting (minutes appended) and Ms. Lowry provided a summary of those discussions.  The main topics were;  
1) The distribution of a draft executive summary by the Montana Bureau of Mines and Geology that discussed a ground-water monitoring network near the Montana/Wyoming State line. 
2) The amount of coal-bed methane development in Wyoming.  Wyoming provided a table listing the coal-bed methane disposal reservoirs in the Tongue, Powder, and Little Powder River drainages where applications have been received and where permits have been issued.  Wyoming is requiring all reservoirs to be permitted, even those being used for activities other than coal-bed methane development.  There are currently 2,481 permits and the average volume stored in each of the permitted reservoirs is about 12.5 acre feet.  Wyoming also presented a graph showing the number of coal-bed methane well applications by month.  There have been 36,543 coal-bed methane well applications throughout Wyoming received from January 1997 to March 2006.  Wells have not been drilled for all permits.
3) The Wyoming legislature established a Coal-Bed Methane Task Force during the 2006 legislative session.  The task force is charged with reviewing current statutes and regulations and produced-water management alternatives, including disposal, and will prepare a report to the legislature by December 6, 2006 and a final report by October 1, 2007.  The legislature also appropriated $500,000 to the Water Development Commission to explore the feasibility of running a pipeline for coal-bed methane produced water from areas where coal-bed methane water is produced in the Powder River Drainage to water-short areas outside the Yellowstone River drainage (the Platte River).  This feasibility study will be completed within 2 years.

Mr. Stults said that Montana is concerned about the feasibility study to divert water out of the Yellowstone River drainage basin because Article 10 of the Yellowstone River Compact prohibits the diversion of water out of the Yellowstone River drainage basin without the unanimous consent of the signatory States (Montana, North Dakota, and Wyoming).  Montana strongly feels the Yellowstone River Compact Commission must be fully informed as the proposal is developed.  Language in Article 10 of the Compact says “no water shall be diverted from the Yellowstone River basin”, and nowhere in the Compact is there a distinction made between ground water and surface water.  Montana believes that all water, including ground water, falls under the Compact.  Montana is comfortable with monitoring the proceedings of the study with the topic being on the agenda of the fall Compact Commission meeting.
Mr. Tyrrell replied that Wyoming feels that there is a window of opportunity under the Compact to look at the feasibility of transporting CBM produced water out of the Yellowstone River drainage.  Wyoming feels that the Yellowstone River Compact is a surface-water instrument and has no decision-making authority related to coal-bed methane produced water issues.  Mr. Tyrrell explained that the feasibility study would look at numerous issues, including water treatment options, pipeline design, pumping costs, and potential ground-water connectivity.  
Ms. Bond asked Wyoming what Wyoming Water Development Commission projects are in the Yellowstone River drainage?

Ms. Lowry replied that there are about 64 projects in Wyoming and about 25 percent are in the Yellowstone River drainage.  A project that may be of interest to the Yellowstone River Compact Commission is a project in the Middle Fork Powder River drainage.  Last November there were two applications to the Water Development Commission for storage project on the Middle Fork, but these were withdrawn in favor of an application for a watershed study that focuses on irrigation scheduling.  
Ms. Bond asked if the Middle Fork Powder River reservoir project had a pre-1950 development permit and if Wyoming considered that water right still viable after the project had been withdrawn in favor of a watershed study.

Mr. Tyrrell replied that the pre-1950 water right was still active because it is still on file in the Wyoming State Engineer’s Office.
After questions regarding the Technical Committee’s summary of coal-bed methane discussions ceased, Mr. Stults stated that Montana feels that coal-bed methane discussions pertain to Compact discussions because water is a unitary resource.  Coal-bed methane development has the potential of manipulating large quantities of water.  Montana believes that science shows that there are connections between ground water and surface water in some coal aquifers being de-pressurized and developed for coal-bed methane production within the basin, and that coal-bed methane development also affects the quality of ground water and surface water.  Although water quality is not explicitly referenced within the Compact, Montana believes the quality of water relates to the beneficial use of the water, and beneficial use is inherent within the fundamental principal of prior appropriation doctrine and is the foundation for the Yellowstone River Compact.  Mr. Stults stated that a primary component of beneficial use is to have water with a quality to support the use.
Mr. Whiteman stated that the Northern Cheyenne Tribe has a first right water right within the Tongue River drainage, and they are concerned that coal-bed methane development may alter the beneficial use of their water right.  Thus, the Northern Cheyenne Tribe feels that water quality is an important topic for the Commission to discuss.
Mr. Stults reported that Montana passed a major piece of legislation (House Bill 22) to complete the adjudication of all water rights within the State.  All basins are to have final decrees within 15 years.  Montana Department of Natural Resources and Conservation (DNRC) are required to complete their work within 10 years.  This work is being funded by the owners of the water rights.  Currently the DNRC is ahead of schedule in their work at processing water rights.  Generally, the public is fully supporting the effort.
Mr. Kerbel added that the Billings DNRC office has concentrated their efforts on the Bighorn River.  Currently the Bighorn River adjudication is about 99 percent complete.  Billings DNRC has examined 28 percent of the Tongue River Basin.  The Powder River is fully adjudicated.
Mr. Kerbel reported that some claims with the Federal government under the Crow Compact have been resolved.  There is hope that there may be some Federal legislation drafted to ratify the compact.

Mr. Stults reported that DNRC also is working on compacts with other Tribes and the U.S. Forest Service.  The compact with the U.S. Forest Service will establish instream-flow rights under the State reserve rights with a priority date of the date of compact.

Mr. Horak reported that both Commissioners have received a draft of the Yellowstone River Compact Commission website, and hopefully all the suggestions for improvement have been made.  The USGS will soon have the 2005 Yellowstone River Compact Commission annual report available on the website, and all past reports will be scanned and added to the website.  There will be two map options to access data; Google Earth and a static map.  The static map will be available because Google Earth consumes a tremendous amount of resources and some users do not have high-speed internet access.  All active USGS sites within the Yellowstone River drainage will be displayed on the maps.  In the future, other agencies’ (State and local) data will be available through this site.
Mr. Whitemen reported that the Northern Cheyenne Tribe has a water-quality standard pending approval with EPA. 

Mr. Compton reported that Montana Department of Environmental Quality has met with the Northern Cheyenne Tribe regarding minor differences between the State and Tribal standards.  There remain a few differences that complicate permitting.
Mr. Hayes said that the water being pumped from coal aquifers to produce methane is “old water” that took a ling time to get to its present location.  He wondered how that water would be replaced and would like to see a study that identified the effect of coal-bed methane production on the reduction of other natural discharge points (such as springs) and the overall reduction of ground-water levels.  Also, he is interested in restoring ground water to levels observed before coal-bed methane production.
Mr. Horak stated that at this time the Compact does not provide a clear mandate, nor does the Commission have the resources, to study effects of coal-bed methane development on ground water.  Wyoming feels that the Technical Committee should continue to monitor and review coalbed methane issues in the basin, but no extended agenda time for the full Commission should be dedicated to coal-bed methane or water-quality discussions. 
Mr. Stults replied that large projects in the drainage basin that extract ground water may eventually affect surface-water characteristics, and thus should not be ignored.  The Commission should not miss the opportunity to include coal-bed methane development and ground-water projects in their discussions because these projects are important in the overall budget and water management in the basin.  The Commission has the Federal and State legal authority to understand and manage water resources in the Yellowstone River drainage basin.
The Commissioners agreed to have the next Yellowstone River Compact Commission meeting in Billings, in the morning of December 6, 2006.  The Technical Committee would meet in the afternoon of December 5, 2006.
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